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Chapter Objectives

Chapter 1 explained that a constitution can be a mainstay of rights. Beyond organizing and granting authority, constitutions place
limits on what governments may do. Collectively, these limits are known as civil liberties and civil rights. Civil liberties are legal -
ly enforceable freedoms to act or not to act and to be free from unwarranted officia intrusion into one'slife. They include (but are
not limited to) the First Amendment's guarantees of free expression and religious freedom and the Fourth, Fifth, Sixth, and Eighth
Amendments' strictures governing police and courts in fighting crime. Civil rights encompass participation-citizens' rights under
the law to take part in society on an equal footing with others. They embrace the guarantees of the three Civil War amendments
to the Constitution (the Thirteenth, Fourteenth, and Fifteenth, aswell aslaws passed to give those amendments meaning and force.
They are assurances that people are not penalized because of criteria (such as race or gender) that society decides should beirrel-
evant in making public policy. Yet, even after more than 200 years experience as a nation, we continue to disagree over what lib-
erty and equality mean in practice.

The Bill of Rights: Securing the Blessings of Liberty

As explained in Chapter 1, when the Constitution left the hands of the framers in 1787, there
appeared to be too few restrictions on what the national government could do, leaving individual lib-
erty without sufficient protection. Several of the state conventions that ratified the proposed
Constitution did so on the promise that a "bill of rights" would soon be added. And it was, with rat-
ification of the first 10 amendments completed in 1791 (see Table 3.1).
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TABLE 3.1
Content of the Bill of Rights

Consisting of barely 450 words, the Bill of Rights (Amendments 1 through 10) was
intended to remedy a defect critics found in the Constitution of 1787. In September 1789
Congress proposed 12 amendments for approval by the states. As the eleventh state
(three-fourths of 14), Virginia's ratification in December 1791 made the Bill of Rights offi-
cially part of the Constitution. The remaining 3 states--Connecticut, Georgia, and
Massachusetts--did not ratify until the 150th anniversary of the Bill of Rights in 1941.
One amendment was never ratified. It dealt with apportionment of the House of
Representatives and is now obsolete. The other amendment was not ratified until 1992-
203 years after it was proposed! The Twenty-seventh Amendment--called the "lost
amendment”--delays any increase in congressional salaries until a congressional elec-
tion has intervened.

Amendment | | Nonestablishment of religion; free exercise of religion; freedoms of speech, press, peti-
tion, and peaceable assembly

Amendment 2 | Keep and bear arms

Amendment 3 | No quartering of troops

Amendment 4 | No unreasonable searches and seizures; standards for search warrants

Amendment 5 | Indictment by grand jury; no double jeopardy or self-incrimination; no deprivation of
life, liberty, or property without due process of law; compensation for taking of private

property

Amendment 6 | Speedy and public trial by impartia jury in state and district where crime was commit-
ted; nature and cause of accusation; confrontation of accusers; compulsory process for
witnesses; assistance of counsel

Amendment 7 | Jury tria in certain civil cases

Amendment 8 | No excessive bail or fines; no cruel and unusual punishments

Amendment 9 | Recognition of the existence of rights not enumerated

Amendment 10| Reserved powers of the states

Applying the Bill of Rights to the States

Nearly 180 years elapsed before most of the rights spelled out in the Bill of Rights applied fully
to state governments. This was because, as Chief Justice John Marshall (1801-1835) held for the
Supreme Court, the Bill of Rights was not intended to apply to the states.! Asaresult, only to a
small degree at first were disputes between states and their citizens controlled by the federal con-

1Barron v. Baltimore, 32 U.SU.S.. (7 Peters) 243 (1833).
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stitution. For most abuses of power, citizens had recourse only to their state constitutions and state
courts. But ratification of the Fourteenth Amendment in 1868 laid the groundwork for a drastic
change in the nature of the Union. First, its language is directed to state governments, so aggrieved
persons have the federal constitution as an additional shield between themselves and their state gov-
ernments. Second, the words of the amendment are ambiguous. What, for instance, is the "liberty"
the amendment protects?

The Supreme Court was initially hesitant to use the Fourteenth Amendment as a vehicle by
which to make the Bill of Rights applicable to the states. Within a century, however, the Court did
just that. Without additional formal amendment of the Constitution, the Court "incorporated” or
absorbed the Bill of Rights into the Fourteenth Amendment in a series of about two dozen cases
beginning in 1897 and concluding in 1969. Today amost all the provisions of the first eight amend-
ments, whether involving free speech or the rights thought necessary for afair trial, apply with equal
rigor to both state and national officials and the laws they make. Only the Sixth Amendment stipula-
tion on atrial's location, the Seventh's stipulation for ajury trial in most civil suits, the Eighth's ban
on excessive bail and fines, and the Second and Third Amendments still apply only to the national
government. Of these, only the Second and Eighth are substantively important. (The Ninth and Tenth
Amendments, although part of the Bill of Rights, do not lend themselves to absorption into the
Fourteenth Amendment.)

The Fragility of Civil Liberties

Charters of liberty, like a bill of rights, are commonplace today in the constitutions of many govern-
ments. Yet even a casual observer of world affairs knows that civil liberties are more likely to be pre-
served (or suspended) in some countries than in others. Even in the United States, the liberties
enshrined in the Bill of Rights have meant more in some years than in others because of changing
interpretations by the Supreme Court. For example, the Fourth Amendment's ban on "unreasonable
searches and seizures' did not apply for along time to electronic surveillance unless police physical-
ly trespassed on the suspect's property. This meant that state and federal agents could eavesdrop elec-
tronically in many situations without fear of violating the Constitution. Then in 1967 the Court ruled
that the Fourth Amendment covered most electronic searches too, as long as there was a "reasonable
expectation of privacy."2 The words in the Bill of Rights have not changed, but the meaning attrib-
uted to those words has changed in the context of Supreme Court decisions.

Exactly why civil liberties thrive in one place or time and not another is a complex phenom-
enon. But this much is certain: Civil liberties are fragile. The most frequent and sometimes the most
serious threatsto civil liberties have come not from people intent on throwing the Bill of Rights away
but from well-meaning and overzeal ous people who find the Bill of Rights atemporary bother, stand-
ing in the way of objectives, often laudatory ones, they want to reach. Put another way, constitution-
a protections are sometimes worth the least when they are needed most. When public opinion calls
for a"crack down" on certain rights, those demands are felt in judicial chambersjust asthey are heard
in legislative halls. Unsupported, courts and the Bill of Rights alone cannot defend civil liberties.

2K atz v. United States, 389 U.S. 347 (1967), overruling Olmstead v. United States, 277 U.S8 (1928).
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Free Expression: Speech, Press, and Assembly

The place of the First Amendment in the Bill of Rights is symbolic. Its liberties are funda-
mental because they are essential to the kind of nation the framers envisioned.

The Value of Free Expression

Free expression serves several important objectives. First, free expression is necessary to the
political process set up by the Constitution. It is difficult to imagine government being respon-
siveto amagjority of the political community if the members of that community are afraid of say-
ing what they think. It is even more difficult to imagine members of a political minority trying
to persuade the magjority without the right to criticize political officeholders. For democratic pol-
itics to work, free speech must prevail.

Second, in palitics, as in education, free expression allows the dominant wisdom of the
day to be challenged. Open discussion and debate aid the search for truth and thus foster intelli-
gent policymaking. Whether the question is safeguarding the environment or probing the causes
of birth defects, free speech encourages both investigation of the problem and examination of
possible solutions.

Third, free expression aids self-development. Intellectual and artistic expression may
contribute to realizing one's full potential as a human being. If government has the authority to
define what kind of art is "acceptable," other kinds will be discouraged or suppressed altogeth-
er. Freedom of expression does not guarantee success as a poet, artist, or composer, but it does
guarantee each person's right to try.

Free expression has its risks, however. There is no assurance that open debate and dis-
cussion will produce the correct answer or the wisest policy. Letting people speak their minds
freely will surely stretch out thetimeit takes for apolitical community to decide what to do. Free
speech can also threaten socia and political stability. If there are risks in silencing dissent, risks
exist in permitting it too. Nations in upheaval rarely tolerate vocal dissent against official policy.
But on balance, the American people, through their public officials and judges, seem willing to
accept these risks most of the time.

The Test of Freedom

Even though the First Amendment has been part of the Constitution from almost the beginning,
freedom's record has not been free of blemishes. The ink had hardly dried on the Bill of Rights
when Congress passed the Sedition Act of 1798, making it acrime to publish "false, scandalous,
and malicious' statements about government officials. The law was not challenged in the
Supreme Court even though at least 10 individuals were convicted before it expired in 1801.
Scattered instances of suppression occurred on both sides during the Civil War, but the next
major nationwide attack on speech came on virtually anyone or anything pro German during
World War | and on socialist ideas during the "red scare" that followed.

Only then did the Supreme Court first interpret the free speech clause of the
Congtitution. During World War |, Charles Schenck was found guilty of violating the Espionage
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Act by printing and circulating materials designed to protest and obstruct the draft. Announcing the
clear and present danger test, justice Holmes (1902-1932) ruled that the First Amendment pro-
vided no shield for Schenck’'s words. " The question ... is whether the words are used in such circum-
stances and are of such a nature as to create a clear and present danger that they will bring about the
substantive evils that Congress has aright to prevent. It is a question of proximity and degree."3

Although Schenck lost his case, Holmes's reasoning remained important. Only when harm-
ful consequences of speech were imminent could government act. As justice Brandeis (1916-1939)
|ater declared, "I there be time to expose through discussion the falsehood and fallacies, to avert the
evil by the processes of education, the remedy to be applied is more speech, not enforced silence."4

For a while, however, the Holmes-Brandeis view of free speech was rejected by most jus-
tices on the Supreme Court, who preferred to apply the bad tendency test. Under this rule, gov-
ernment could silence unpopular speech, even if harmful consequences were not immediate.5
Fortunately for the vitality of free speech, the bad tendency test was replaced in later cases by the
clear and present danger test. The major exception since World War 11 occurred in cases involving
suspected communists, mainly in the 1950s,6 athough as late as 1961 the Court maintained that
someone who vigorously advocated actions to overthrow the United States government by force
could be sent to jail.” Otherwise, the Supreme Court has been highly suspicious of restrictions on the
content of speech. With few exceptions, such restrictions are now presumed to be at odds with the
First Amendment. Since 1969 the clear and present danger test has evolved into the incitement test,
stressing the Court's insistence that harmful consequences (such as ariot) be exceedingly imminent.8

Gags

Of the possible restrictions on speech today, the Court is least likely to approve aprior restraint.
Thisis official censorship before something is said or published, or censorship that halts publication
aready under way. Prior restraints are especially dangerous to free expression because government
does not have to go to the trouble of launching a prosecution and convicting someone at atrial. Even
when The New York Times and The Washington Post reprinted verbatim parts of a purloined classified
study of Defense Department decision-making on Vietnam, the Supreme Court, in the "Pentagon
Papers case," refused to ban further publication.® Most of the justices admitted that the government
could make it a crime to publish such materials but concluded that there could be no restraints in
advance. Likewise, the justices will only rarely approve a pretrial gag on newspaper and television
reports about a crime, even if that would help protect another constitutional right, the right to a fair
trial.

3schenck v. United Sates, 249 U.SU.S.. 47 (1919).

AWnitney v. California, 274 U.S. 357, 377 (1927), Justice Brandeis concurring

Spierce v. United Sates, 252 U.S. 239 (1920).

6ror example, see Dennis v. United States, 341 U.S. 494 (1951), and Yates v.United Sates, 354 U.S. 298 (1957).
7scales v. United States, 367 U.S. 203 (1961).

8Brandenburg v. Ohio, 395 U.S. 444 (1969).

9New York Times Co. v. United States, 403 U.S, 713 (1971).
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Obscenity and Libel

Descriptions and depictions of various sexual acts have presented a special problem. Unlike
cases involving other types of speech, the Court has required no evidence that obscene materials
arein fact harmful. Yet the Court steadfastly regards obscenity as unprotected speech because
of thewidespread public view that exposure to obscenity is deleterious. But the justices have had
a hard time writing a clearly understood definition of what is obscene. Justice Stewart (1958-
1981) once admitted, "I know it when | seeit." Under the current standard, the Court will uphold
an obscenity conviction if

(8) "the average person, applying contemporary community standards,” would
find that the work, taken as awhole, appeals to the prurient interest, (b) ... the
work depicts or describes, in a patently offensive way, sexual conduct specifi-
cally defined by the applicable state law, and (c) ... the work, taken asawhole,
lacks serious literary, artistic, political, or scientific value.10

The target seems to be "hardcore” pornography. Within limits the "community" to which the
Court refersislocal and not national, making the definition of obscenity variable. The policy thus
alows one local e to suppress sexually explicit materials while another tolerates them. For exam-
ple, the Court recently upheld a city ordinance that prohibited nudity in public places, including
erotic dancing establishments.11 Obscenity continues to trouble the nation. Films, videotapes,
and magazines portraying explicit sex are big business. Many think the Supreme Court's defini-
tion is both too lax and insufficiently enforced. Although reluctant to advocate censorship, some
feminists object to obscenity because it degrades women and may even contribute to sexual
crimes against them.

Like obscenity, libel is not protected by the First Amendment. Involving published
defamation of a person's character or reputation, libel may subject a publisher or television net-
work to damage suits involving thousands or even millions of dollars. Beginning in 1964, how-
ever, the Supreme Court made it very difficult for public figures and public officials to bring suc-
cessful libel suits against their critics. The reason isthat the democratic process needs robust and
spirited debate, which might be muted by threat of legal action. In such situations, public figures
and officials initiating libel suits must be able to prove "actual malice" -- that is, that the author
published information knowing it was false or not caring whether it was true or false."12

Freedom of Assembly and Symbolic Speech

People often convey ideas and attempt to build support for a cause by holding a meeting or a
rally. This is an example of the freedom of assembly that the First Amendment protects.
Sometimes assembly involves symbolic speech where words, pictures, and ideas are not at
issue but action is. A person may do something to send a message, usualy in a dramatic, atten-

1Opiller v. California, 413 U.S1973).
1lgriev. Pap'sAM., 529 U.S. 277 (2000).
12New York Times Co. v. Sullivan, 376 U.SU.S.. 254 (1964).
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tion-getting manner. It might be a sit-in at the mayor's office to protest a budget cut or a sit-down on
apublic road leading to a nuclear power plant under construction. In some instances, demonstrators
may be constitutionally punished for such nontraditional forms of expression, not because of the
ideas expressed but because of the harm that results from the mode of expression. It is not the mes-
sage but the medium that can be the basis of alegitimate arrest.

Yet in a 1989 decision that generated a storm of controversy, the Supreme Court overturned
the conviction of Gregory Lee Johnson for burning the American flag in violation of a Texas law.13
In ademonstration at the Dallas City Hall during the Republican National Convention in 1984, pro-
testors chanted, "America, the red, white, and blue, we spit on you," as Johnson doused the flag with
kerosene and set it ablaze. Short of a protest that sparks a breach of the peace or causes some other
kind of serious harm, the Court held (5 to 4) that a state may not criminalize the symbolic act of flag
burning. The reasoning is that government protects the physical integrity of the flag because the flag
isasymbol of the nation. Just as people may verbally speak out against what they believe the nation
"stands for," they may also express the same thought by defacing or destroying the symbol of the
nation. The following year, the Court held that the First Amendment also barred Congress from crim-
inaizing flag burning, a decision that sparked a renewed drive to amend the Constitution.14 The drive
failed in 1990 when Congress failed to pass a constitutional amendment by the required two-thirds
vote in both houses.

The Court has aso invalidated a city ordinance which outlawed cross burning and other
forms of symbolic hate speech directed against certain minorities.’> The ordinance was defective
because it was content-based: Some, not all, hate-messages were banned. The decision may be far-
reaching because it calls into question the constitutionality of similar bans at public universities.

Religious Freedom

Guarantees of religious freedom form the first lines of the First Amendment. Ahead of other protec-
tions are an assurance of free exercise and a prohibition of an establishment of religion. Removing
religion from the reach of political majorities reflected practical needsin 1791. The United States was
aready one of the world's most religiously diverse countries.

Religion and the Constitution

The Constitution isintentionally a non-sectarian document. It had to be if the framers were to secure
ratification after 1787 and if the new government was to avoid the religious divisiveness that had
plagued Europe before and after the Reformation as well as the American colonies. Even though a
few states till maintained established (state-supported) churchesin 1791, the First Amendment said
that the nation could not have one.

The United States is even more religiously diverse today. About three-fifths of the popula
tion are members of churches, synagogues, and mosgues. More than 90 distinct religious groups

13Texas v. Johnson, 491 U.S. 397 (1989).
14U nited States v. Eichman, 496 U.S0 (1990).
I5R AV, v. City of St. Paul, 60 U.SU.S..L.W. 4667 (1992).
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claim more than 50,000 members each. Within this context, the religion clauses have the same
objectives but work in different ways. The fr ee exer cise clause preserves a sphere of religious
practice free of interference by government. The ideais that people should be left to follow their
own dictates of belief or nonbelief. The establishment clause keeps government from becom-
ing the tool of one religious group against others. Government may not be a prize in a nation of
competing faiths.

Even though both religion clauses work to guard religious freedom, they concern dif-
ferent threats and so seem at times to pull in opposite directions. Rigorous protection of free
exercise may appear to create an establishment of religion. Rigorous enforcement of the ban on
establishment may seem to deny free exercise.16

Aid to Sectarian Schools

The Supreme Court has never limited the First Amendment's ban to the literal establishment of
an official state church. But how much involvement between church and state is too much?
Coins, for example, display the motto "In God We Trust." A troublesome area for almost a half-
century has been public financial support for sectarian schools. The current standard for deter-
mining when government has violated the establishment clausein this context dates from a 1971
decision by the Supreme Court.17 To pass scrutiny under the L emon test, alaw must have, first
of all, asecular purpose. Second, the primary effect of the law must be neutral, neither hinder-
ing nor advancing religion. Third, the law must not promote excessive entanglement between
church and state by requiring government to become too closely involved in the affairs of areli-
gious ingtitution. Using these criteria, the Court has upheld some, but not most, forms of state
aid that have been challenged. Generally, direct grants of money from a government agency to a
religious ingtitution are the least likely to be found acceptable under the Constitution.

Prayer in the Public Schools

Whether religious observances can take place in public schools is another thorny issue. Because
of strong emotions on both sides, the Court's decisions have stirred up controversy. In 1962 the
justices outlawed a nondenominational prayer prescribed by the Board of Regents for opening
daily exercises in the public schools of New York State. The following year a Pennsylvania
statute mandating daily Bible readings in public schools met a similar fate.18 Reaction to these
decisionsin Congress and the nation was anything but dispassionate. After the New York prayer
case, the U.S. House of Representatives unanimously passed a resolution to have the motto "In
God We Trust" placed behind the Speaker's desk in the House chamber. The motto is still there
for al to see during televised sessions of Congress.

Of course, the Supreme Court has never said that students cannot pray in school.
Students have been doing that before exams for years. But the Court has remained firm in its
opposition to state-sponsored religious activities in public schools. For example, an Alabama

16For example, see Westside Community Schools v. Mergens, 496 U.S. 226 (1990).
17 emonv. Kurtzman, 403 U.S. 602 (1971).
18Engel v. Vitale, 370 U.SU.S.. 421 (1962); School District of Abington Township v. Schempp, 374 U.SU.S.. 203 (1963).
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statute authorizing a period of silence at the start of the school day for "meditation or voluntary
prayer" was seen by most justices as constitutionally defective because the law endorsed religion as
apreferred activity.19 A bare mgjority of the Court even found constitutionally objectionable an invo-
cation offered by a rabbi at a public middle school commencement. Although student attendance at
the ceremony was optional, the prayer nonetheless carried "a particular risk of indirect coercion" of
religious belief, according to justice Anthony Kennedy.20 For the four dissenters, justice Antonin
Scalia asserted that the nation's long tradition of prayer at public ceremonies was a compelling argu-
ment that the school had not violated the establishment clause. In 2000, the Court maintained course
by finding a student led prayer played over a public address system prior to a school football game
to bein violation of the establishment clause.2

Religious Observances in Official Settings

Because of the impressionable nature of children, the Court has been quickest to strike down religious
influences in elementary and secondary schools. Elsewhere, the justices sometimes wink. In 1983 the
Court approved Nebraska's practice of paying the state legislature's chaplain out of public funds.22
(Both houses of the United States Congress also have chaplains who pray at the beginning of each
day's session.) The following year, a bare majority allowed city officials in Pawtucket, Rhode Island,
to erect a municipally owned Christmas display, including a créche, in a private park. However, the
Court has placed some limits on official observances of religious holidays, finding unacceptable a pri-
vately owned créche displayed in the county courthouse in Pittsburgh, Pennsylvania. Above the
créche was a banner proclaiming "Gloriain excelsis Deo" (Latin for "Glory to God in the highest").
Yet in the same case, the Court found acceptable a nearby display that combined an 18-foot menorah
and a 45-foot tree decorated with holiday ornaments. The justices explained that the créche and ban-
ner impermissibly "endorsed" religion, but that the menorah and tree only "recognized” the religious
nature of the winter holidays.23 Such decisions point to the difficulty in deciding how much separa-
tion the establishment clause commands between government and religion.

Free Exercise of Religion

Contemporary free exercise problems typically arise from application of alaw that by its own words
has nothing to do with religion, yet works a hardship on some religious groups by commanding them
to do something that their faith forbids or by forbidding them to do something that their faith com-
mands. Thiskind of conflict often occurs with small separatist groups whose interests are overlooked
when laws are made. Relying on the free exercise clause, they ask to be exempted on religious
grounds from obeying the law. For example, a nearly unanimous bench in 1972 exempted members
of the Old Order Amish and the Conservative Amish Mennonite churches from Wisconsin's compul-
sory school attendance law.24 Like most states, Wisconsin required school attendance until age 16.

19allace v. Jaffree, 472 U.SU.S.. 38 (1985).

20| ee v, Weisman, 60 U.S.L.W. 4723 (1992).

21santa Fe Independent School Dist. V Doe, 530 U.S. 290 (2000).

22Marsh v. Chambers, 463 U.S3 (1983).

23 11egheny County v. American Civil Liberties Union, 492 U.S, 573 (1989).
2%njsconsin v. Yoder, 406 U.S5 (1972).
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The Amish were religiously opposed to formal schooling beyond the eighth grade. The justices
found a close connection between the faith of the Amish and their smple, separatist way of life.
The law not only compelled them to do something at odds with their religious tenets but also
threatened to undermine the Amish community. On balance, in the Court's view, the danger to
religious freedom outweighed the state's interest in compulsory attendance.

Recently, however, the Court has become less hospitable to free exercise claims. In
1990, the justices ruled against two members of the American Indian Church who were fired
from their jobs as drug counselorsin a clinic in Oregon after they ingested peyote (a hallucino-
gen) as part of areligious ritual. Oregon officials then denied them unemployment compensa-
tion because their loss of employment resulted from "misconduct.” Under state law, peyote was
a "controlled substance" and its use was forbidden. The two ex-counselors cited scientific and
anthropological evidence that the sacramental use of peyote was an ancient practice and was not
harmful. The Court, however, decided that Oregon had not violated the First Amendment. When
action based on religious belief runs afoul of the crimina law, the latter prevails.2> Though
Congress attempted to reverse this ruling with the Religious Freedom Restoration Act in 1993,
the Court found that this act exceeded congressional authority.26

Fundamentals of American Criminal Justice

The American system of criminal justice insists not simply that a person be proved guilty but
that the guilt be proved in the legally prescribed way. This is the concept of legal guilt, inher-
ent in the idea of "a government of laws and not of men."27 Courts sit not just to make sure that
wrongdoers are punished but to see that law enforcement personnel obey the commands of the

legal guilt Bill of Rights. The precise meaning of these commands at a given time represents the prevailing

Concept that a defen-

dant’s factual guilt be judgment on the balance to be struck between two values: the liberty and the safety of each cit-

gﬂab”Sheﬁ irr: alccor‘ izen. The first emphasizes fairness to persons accused of crimes and teaches that preservation of
ance with the laws . . . . . .

and the Constitution liberty necessitates tight controls on law enforcement officers, even if some guilty persons go

before criminal unpunished. The second emphasizes crime control, teaching that too many rules hamstring

penalities can be

applied police and judges, give lawbreakers the upper hand, and disserve honest citizens. Tension

between the two values persists.

Inconvenient as they may be, the strictures of the Bill of Rights deliberately make gov-
ernment's crime fighting tasks harder to perform. Yet, holding police to standards of behavior set
by the Constitution protects the liberty of everyone. Otherwise, officials would have the power
to do whatever they wanted, to whomever they wanted, whenever they wanted. Without limitsto
authority, Americawould be a far different place in which to live.

Presumption of Innocence and Notice of Charges

Often misunderstood, the idea that a person is "innocent until proved guilty" does not mean that
the police and prosecuting attorney think that the accused person isinnocent. It would be a gross

25Oregon Employment Division v. Smith, 494 U.S2 (1990).
26City of Boerne v. Flores, 521 U.S7 (1997).

27This phrase was popularized by John Adams shortly before the Revolutionary War and was later incorporated into the Massachusetts con-
stitution, the oldest of the American state constitutions still in force.
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injustice if obviously innocent people were put through the torment of a criminal trial. Instead, the
presumption of innocence lays the burden of proof on the government. It is up to the state to
prove the suspect's guilt "beyond a reasonable doubt.” Along with a convincing case of factual guilt,
the prosecution must also demonstrate criminal intent, or mens rea.

A suspect is entitled to know what the state intends to prove and, therefore, what he or she
must defend against. The state must go beyond saying merely that someone is a thief. The charge
must explain, among other things, (1) what was stolen, (2) approximately when it was stolen, (3) by
whom, and (4) from whom it was stolen. This principle a'so means that criminal laws must be as spe-
cific as possible so that citizens can have fair notice of what conduct is prohibited. The greater the
vagueness in a law, the greater the danger of arbitrary arrests and convictions.

The basic fairness component of advance notice is why the Constitution prohibits ex post
facto laws, criminal laws that apply retroactively. The Constitution also forbids a bill of attainder
for asimilar reason. A bill of attainder is alaw that imposes punishment but bypasses the proce-
dural safeguards of the legal process. A person might not have the opportunity for even a simple
defense in that situation.

Limits on Searches and Arrests

The Fourth Amendment denies police unbounded discretion to arrest and search people and their
possessions. Many searches and some arrests cannot take place at all until ajudge hasissued awar -
rant, or official authorization. To obtain a warrant, the police must persuade a judge that they have
very good reason (called probable cause) for believing that someone has committed a crime or that
evidenceisin aparticular location. Warrantless searches of arrested suspects or automobiles are per-
mitted in certain circumstances, but police officers who have made a warrantless search must till
convince a judge afterward that they had probable cause to act.

Electronic surveillanceisaso usually asearch in the constitutional sense. Under current law,
practically all such "bugging” must be done on awarrant's authority, except for exceptional situations
involving agents of foreign powers.28 Advances in surveillance technology continue to push the
boundaries of the Fourth Amendment. 1n 2001, the Court held that heat sensing equipment to detect
whether a private home is radiating abnormal levels of heat (which might indicate the use of heat
lamps for growing marijuana plants) could not be used without a warrant.29

What happens when a judge concludes that the police have acted improperly when making
an arrest or conducting a search? The exclusionary rule may come into play. This judge-made rule
puts teeth into the Fourth Amendment by denying government in many situations the use of evidence
gained as aresult of violation of the suspect's rights. The rule lies at the heart of the clash between
the values of fairness and crime control .30

28United States v. U.S. District Court, 407 U.S. 297 (1972).
29yllo v. United Sates, 533 U.S (2001).
30see Mapp v. Ohio, 367 U.S3 (1961), and United States v. Leon, 468 U.S. 897 (1984).
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Assistance of Counsel and Protection Against Self-Incrimination

Other constitutional restraints are at work in the police station and in the courtroom. As inter-
preted by the Supreme Court, the Fifth Amendment denies government the authority to coerce
confessions from suspects or to require suspects to testify at their own trials. These restraints
conform with the presumption of innocence. The state makesits case. It may not compel the sus-
pect to do its work. Under Miranda v. Arizona,3! judges exclude almost all confessions, even if
no physical coercion is present, unless police have first performed the following actions:

1. Advised the suspect of aright to remain silent (that is, aright not to answer ques-
tions)

2. Warned the suspect that statements he or she might make may be used as evi-
dence at atrial

3. Informed the suspect of aright to have alawyer present during the interrogation

4. Offered the services of alawyer free of charge during the interrogation to sus-
pects financially unable to retain one

If a suspect refuses to talk to the police, the police may not continue the interrogation. If a sus-
pect waives these Miranda rights and agrees to talk, the state must be prepared to show to a
judge's satisfaction that the waiver was done "voluntarily, knowingly, and intelligently." Asit is,
many "streetwise" suspects decide that it isin their interest to talk as part of a plea bargain--a
deal with the prosecutor to obtain a lighter sentence in exchange for a guilty plea. Guilty pleas
allow most criminal casesto be settled without going to trial, so thelegal use of confessions con-
tinues.

For a long time, the Sixth Amendment's assurance of counsel, or legal assistance,
remained more promise than substance. Many defendants simply could not afford to hire an
attorney, and some courts provided free counsel for the poor only in capital cases (casesin
which the death penalty might be imposed). Until the 1970s, for example, 75 percent of people
accused of misdemeanors (less serious offenses, punishable by a jail term of less than one
year) went legally unrepresented. Since the 1930s the Supreme Court has greatly expanded the
Sixth Amendment right. Today all persons accused of felonies (serious offenses, punishable by
more than one year in jail) and all accused of misdemeanors for which ajail term is imposed
must be offered counsel, at the government's expense if necessary.32

Still, none of the right-to-counsel rulings creates full equality in access to legal assis-
tance. The Constitution, after all, does not guarantee a " perfect” trial, only a"fair" one. Indigents
must be content with public defenders and court-appointed attorneys paid from public funds.
Public defenders carry heavy case loads, their timeis spread thin, and compared to othersin their
profession, they are underpaid. In federal courts they are now responsible for over half of al

31384 U.SU.S.. 436 (1966). See also Dickerson v. United States, 530 U.SU.S.. 428 (2000).
3Zpowel v. Alabama, 287 U.S. 45 (1932); Gideon v. Wainwrigbt, 372 U.S. 335 (1963); and Scott v. lllinois, 440 U.S. 367 (1979).
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Contemporary Controversies

How Much Affirmative Action?

Suppose that a school board and a teachers union agree to
increase the number of minority faculty members in the pub-
lic schools. In this district there has been no prior racia dis-
crimination. The union and the school officials simply con-
clude that it is good publicity to hire more minority teachers.
Suppose a so that the agreement protects minority teachers by
providing that if layoffs become necessary, the percentage of
minority teachers would not be reduced. Next assume that
budget reductions force layoffs, with the result that white
teachers with greater seniority are laid off before minority
teachers with less. In a case with similar facts from Jackson,
Michigan, in 1986,2 the Supreme Court ruled that racially
preferential firing was not permissible unless identifiable vic-
tims of past discrimination were being protected. Most jus-
tices thought the Michigan plan went too far by imposing
undue burdens on particular individualsin order to achieve the
laudable aobjective of racial equality. Yet, a majority believed
that racially preferentia hiring was permissible under certain
circumstances. According to Justic O'Connor, "a public
employer, consistent with the Constitution, may undertake an
affirmative action program which is designed to further a
legitimate remedial purpose and which implements that pur-
pose by means that do not impose disproportionate harm on
the interests, or unnecessarily trammel the rights, of innocent
individuals...."

In another situation, suppose that a city government requires
contractors receiving city business to subcontract to a certain
percentage of the dollar amount of each contract to one or
more minority-owned businesses. Called a set-aside quota,
the plan is designed to assist minorities by overcoming their
exclusion in past years from the construction trades.
Modeling its program on a ten percent set-aside mandated by
Congress and upheld by the Supreme Court in 1980,b the city
council in Richmond, Virginia, adopted a 30% set-aside plan

in 1983. In 1989, however, the Supreme Court ruled that the
guota violated the Fourteenth Amendment's equal protection
clause.c According to Justice O'Connor, "To accept
Richmond's claim that past societal discrimination alone can
serve as a basis for rigid racial preferences would be to open
the door to competing claims for ‘'remedial relief' for every
disadvantaged group. The dream of a Nation of equal citizens
in a society where race is irrelevant to personal opportunity
and achievement would be lost in a mosaic of shifting prefer-
ences based on inherently unmeasurable clams of past
wrongs...." Theruling in the Richmond case, has had awide-
spread impact - 36 states and 190 cities had similar remedial
programs.

In a situation like the Michigan case, should consideration of
race be permitted in hiring but not in firing? In his dissent in
the layoff case, Justice Stevens compared the Michigan plan
to a conract that gives added job protection to computer sci-
ence or foreign-language teachers. Should race based classi-
fication be regarded differently from those that are skill-
based? In the Richmond case, do you agree with the Court's
decision? Should it make any difference that a bare majority
of Richmond's city council was African American at the time
the council adopted the set-aside quota?

aWygunt v. Jackson Board of Education, 476 U.S. 267 (1986).
b Fulliloce v. Klutznick, 448 U.S. 448 (1980).
C Richmond v. JA Croson Co., 488 U.S. 469 (1989).
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defense work. They can cope with their casel oads only with the help of pleabargains. Defendants
retaining counsel at their own expense also fare differently. Only afew can "afford the best."

Limits on Punishment

Guilty verdicts by juries or guilty pleas usually result in punishment for the accused.
Generally, the Constitution leaves the particular sentence to legislators and judges, subject to the
Eighth Amendment's prohibition of "cruel and unusual punishment." In the Supreme
Court's view this means, first, that certain kinds of penalties (torture, for example) may not be

Eighth imposed at all; second, that certain acts or conditions (such as acoholism) may not be made
Amendment : criminal;33 and third, that penalties may not be imposed capriciously. Indeed, the Eighth
IfheR%irttsotfhg%g-“ Amendment comes into play most frequently when someone has been sentenced to death. In
hibits “ cruel and only two noncapital cases has the Court overturned a sentence because it was too extreme.34
unusual punish-
ments” The constitu- Between 1930 and 2000 there were approximately 4542 legal executions in the United
tional provision often States, with 85 percent of these occurring before 1972. Today, 38 of the 50 states, plus the fed-
at issue in death . . . .
penalty cases. eral government, allow capital punishment, but the states vary widely in terms of the number of
executions carried out, as Figure 3.1 shows. Nationally more than 3500 persons were on "death
crud and row" as of the end of 1999. Opponents of the death penalty would like the Supreme Court to
unusual punish- impose more restrictions on the states. Even if executions are not inherently "cruel and unusu-
ments a," many believe that they are racially discriminatory because African Americans are more like-
Prohibited by the ly than whites to be sentenced to die, as are killers of whites as opposed to killers of African
:?geﬁ??a;gem; Americans.35 Others conclude that the sentencing process is fundamentally flawed because it
cases. results in caprice. One study found little or no difference between the facts of murder cases

where the death penalty was imposed and where it was not.36
A Right to Privacy

Some liberties Americans enjoy are not specifically mentioned in the Constitution, asthe Ninth
Amendment cautions. One such judicialy discovered civil liberty is the right to privacy,
announced in 1965.37 With far-reaching implications, this decision invalidated a Connecticut
statute that prohibited the use of birth control devices.

The Abortion Controversy

Several decisions that followed led to Roe v. Wade,38 the landmark abortion case. Throwing
out the abortion laws of almost all the states, the Court recognized a woman's interest in termi-
nating her pregnancy, the state's interest in protecting her health, and the state's interest in pro-

33Robinson v. California, 370 U.SU.S.. 660 (1962).

34\\eems v, United States, 217 U.SU.S.. 349 (1910), and Solem v. Helm, 463 U.S. 277 (1983). Harmelin v. Michigan, 59 U.S.L.W. 4839
(1991), which upheld a mandatory sentence of life imprisonment without the possibility of parole for possession of more than 650 grams of a

substance containing cocaine, means that |egislatures have almost complete discretion in setting punishments for noncapital offenses.
35David C. Baldus, George Woodworth, and Charles Pulanski, "Comparative Review of Death Sentences: An Empirical Study of the Georgia
Experience," Journal of Criminal Law and Criminology 74 (1983): 661; see McCleskey v. Kemp, 481 U.S. 279 (1987).

3Byictor L. Streib, "Executions under the Post-Furman Capital Punishment Statutes,” Rutgers Law Journal 15 (1984): 443.

37Griswold v. Connecticut, 381 U.SU.S.. 479 (1965).

38410 U.SU.S.. 113 (1973).
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tecting "pre-natal life." According to the seven-justice majority, the Constitution prohibited virtually
al restrictions on abortions during the first trimester of pregnancy, allowed reasonable medical reg-
ulationsto guard the woman's health in the second trimester (but no outright prohibitions of abortion),
and permitted the state to ban abortions only in the third trimester after the point of fetal "viability"
(except when the pregnancy endangered the woman's life). For 15 years after Roe, Congress and
some state legislatures tried to limit the availability of abortion and to discourage its use, but the
Supreme Court invalidated most restrictions. The reasoning was that because the right to an abortion
was a fundamental right, the government had to show compelling reasons when the right was cur-
tailed.

In 1989 opponents of abortion won a significant victory in the Supreme Court. In a case
from Missouri five justices upheld, among other things, a requirement for fetal viability testing prior
to the twenty-fourth week of pregnancy, something which the Court previously would have doubtless
struck down.39 Moreover, the Court discarded Roe's trimester-based analysis of the abortion right, but
stopped short of overruling Roe. In 1992 the Court upheld parts of a Pennsylvania statute, which
imposed several conditions before awoman could obtain an abortion.40 These included informed con-
sent provisions, a 24-hour waiting period, parental consent for minors, and record-keeping regula-
tions for medical personnel. However, the Court refused to accept a requirement for spousal notifica-
tion because it imposed an "undue burden™ on the abortion right.

FIGURE 3.1 (Next page)
Executions by State, 1976-2000

(See following page.)In Furman v. Georgia, 408 U.S. 238 (1972), the Supreme Court ruled
5 to 4 that the death penalty, as then administered, was cruel and unusual punishment in
violation of the Eighth Amendment. Too much discretion in the hands of juries and judges
had made application of the death penalty capricious. Most states then reinstated capital
punishment (as did Congress for aircraft hijacking) with more carefully drawn statutes to
meet the Court's objections in Furman. In Gregg v. Georgia, 428 U.S. 152 (1976), a majori-
ty of the Supreme Court concluded that the death penalty was not inherently cruel and
unusual and upheld a two-step sentencing scheme designed to set strict standards for trial
courts. A jury would first decide the question of guilt and then in a separate proceeding
impose punishment.

Of the 38 states that now permit capital punishment, one (New Hampshire) sentenced no
one to death between 1976 and 2000. Of the 37 states where death sentences have been
imposed, executions were carried out in only 31 states during this period. The states of
Texas, Virginia, Florida, and Missouri accounted for approximately 61 percent of the execu-
tions. Twenty states executed 98 convicted capital felons in 1999, the largest number of exe-
cutions in a single year since 1951 when 105 persons were put to death. Of the 85 execu-
tions in 2000, 40 occurred in Texas. SOURCE: U.S. Department of Justice.

3%ebster v. Reproductive Health Services, 492 U.S. 490 (1989).
40p|anned Parenthood of Southeastern Pennsylvania v. Casey, 60 U.SU.S..L.W. 4795 (1992).
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Figure 3.1 - Electrocutions by State, 1977-2000
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The decisions in the Missouri and Pennsylvania cases have led to four conclusions. First,
abortion is no longer afundamental right, but it does enjoy modest constitutional protection. Second,
and as a consequence of the first, total or near-total bans on abortion are almost certainly unconsti-
tutional. Third, it remains to be seen what additional abortion regulations the Court is prepared to
accept. Fourth, except for outright bans, a woman's freedom to terminate a pregnancy now depends
largely on what her state legislature, Congress, and the executive branch allow. That being said, in
2000 the Court further defined the scope of legidative restrictions by ruling unconstitutional a
Nebraska statute that criminalized the procedure known as "partial birth" abortion.41

Personal Autonomy and Sexual Orientation

For many people, the principle of personal autonomy, which lies at the heart of the privacy cases, sug-
gests that government should leave people alone in their choices about sexual relations, including
homosexuality. Nonetheless, all states today have laws regulating private behavior and personal rela-
tions to some extent. Homosexual marriages, for example, are not officially recognized by any state,
and in 1996 Congress passed the Defense of Marriage Act, which provides a federa definition of
marriage that specifically excludes same gender couples. In some locales, homosexual couples may
not adopt or have legal custody of children. While eighteen states and numerous cities have banned
sexual orientation discrimination in public employment, it remains legal in many placesto engagein
sexual orientation discrimination in housing and public accommodation practices.42 Five states out-
law sodomy (oral or anal sex) between persons of the same gender, and twelve more states outlaw
sodomy regardless of gender. Though the Supreme Court found such policies acceptable under the
Congtitution in 1986, ten years later it found that a Colorado constitutional anendment that prohib-
ited laws barring discrimination against homosexuals was in violation of the Equal Protection Clause
of the 14th Amendment.43

Racial Equality

The United Statesisracially and ethnically wealthy because of centuries of immigration from virtu-
aly every part of the globe. The nation's motto (E Pluribus Unum--"out of many, one") symbolizes
this coming together of peoples as much as it does the union of the states. Some groups have encoun-
tered massive discrimination, however. Racial, religious, and ethnic stigmas have been real barriers
for many. Perhaps because of color and certainly because of centuries of slavery, African Americans
have had the hardest time overcoming discrimination in America. Latinos, whose numbers in this
nation have increased in recent years, have faced some of the same obstacles to equality.

Equality: A Concept in Dispute

A word like equality can mean different things to different people. For believers in equality of
opportunity, it is enough if government removes barriers of discrimination that have existed in the
past. If lifeis like a marathon, all people should be allowed to participate by having a number and a
place at the starting line. Others think government should promote equality of condition. To do

4lgtenberg v. Carhart, 530 U.S. 914 (2000).

42Wayne van der Meide, Legislating Equality: A Review of Laws Affecting Gay, Lesbian, Bisexual, and Transgendered People in the United
States, (Washington, DC: National Gay and Leshian Task Force, 2000).

43Bowers v. Hardwick, 478 U.S. 186 (1986) and Romer v. Evans, 517 U.S0 (1996).
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this, policies should seek to reduce or even eliminate handicaps the runners face because of the
lingering effects of past discriminations. The marathon can hardly be fair, they say, if some run-
ners start out with their shoelacestied together or have to wear ill-fitting shoes. Accordingly, the
government will have to redistribute income and resources, collecting from those who have more
and giving to those who have less. Head Start programs for preschool children and need-based
scholarships for college students are obvious devices intended to further equality of condition.
Some find such policies inadequate. The effects of inequality, whether of wealth or race or gen-
der, are too strong and pervasive. Government must therefore pursue equality of result. In the
marathon, government may have to carry some runners to the finish line if they are to get there
at all. Some affirmative action programs are aimed at results.

The Legacy: Slavery and Third-Class Citizenship

Shortly after the Civil War ended, ratification of the Thirteenth Amendment in 1865 ban-
ished slavery and "involuntary servitude" from the land. Following quickly were ratification of
the Fourteenth and Fifteenth amendments in 1868 and 1870 and passage of severa civil rights
acts. Collectively these conferred rights of citizenship on the newly freed slaves and officially
removed race as a criterion for voting. Especially significant was the equal protection clause
of the Fourteenth Amendment: ". . . nor shall any State deny to any person within its jurisdiction
the equal protection of the laws" (see Table 3.2).

By the end of the nineteenth century, however, it was clear that the nation had aban-
doned the promises of full citizenship for the former slaves. Enforcement of civil rights laws
became lax, and the Supreme Court made it clear that the Constitution would not stand in the
way of racially discriminatory policies. In Plessy v. Ferguson, for example, the Court announced
the separ ate-but-equal doctrinein upholding a Louisiana law that required racial segrega-
tion on trains.44 Aslong asracially separate facilitieswere "equal," the Constitution had not been
violated.

Three kinds of policies then devel oped that denied many African Americans their rights
until after the middle of the twentieth century. First, virtually every aspect of life in the South
(the region of the nation where most African Americans lived) became racially segregated by
law. Elsewhere, segregation existed too, but it was enforced more by custom than by law. No sec-
tion of the nation was immune to racist attitudes and racially motivated violence, including riots
and lynchings. Segregated neighborhoods became fixtures in the North and South alike.

Second, Southern politicians systematically excluded African Americans from the polit-
ical process. To get around the Fifteenth Amendment, |egislatures turned to devices such as poll
taxes, good character tests, and literacy tests to keep African Americans away from the ballot
box. Until its use was declared unconstitutional by the Supreme Court,4s the " grandfather clause”
allowed whites to vote who would otherwise have been disfranchised by those same barriers. Of
all the discriminatory devices, the white primary was probably the most effective. Because

44163 U.S. 537 (1896).
45Guinn v. United States, 238 U.SU.S.. 347 (1915).
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one party, the Democratic, was dominant in the region after 1900, the real electoral choicesin state,
local, and congressional races were madein the primary, not in the general election. White Democrats
thus excluded African Americans from meaningful political participation by adopting party rules that
alowed only whites to vote in the Democratic primaries. Even though the white primary seems an
affront to the Fifteenth Amendment, it was not until 1944 that the Supreme Court ruled that such
deception violated the Constitution.46 Still, for two decades afterwards most African Americans were
kept from voting in many places.

Third, without the vote African Americans were shortchanged across the board in the deliv-
ery of public services such as education. Favors are rarely extended to entire groups that are perma-
nently disfranchised, especially when they bear racia or religious stigmas as well. So the spirit of
Plessy was honored only in part. Although separate, services and facilities were only rarely equal.

The Counterattack

Opponents of racism saw little hope of victory through the legislative process. At the local level,
African Americans were politically powerless in the areas where segregation was most pervasive. At
the national level, Congress operated racially segregated schools in Washington, D.C., and provided
separate eating and working places for African American civil servants. Even Uncle Sam's toilets
were marked "Whites Only" and "Colored." The armed forces remained racially segregated until
President Truman (1945-1953) ordered an end to the practice in 1948.

So the counterattack against racism looked to the federal judiciary and was led principally
by the National Association for the Advancement of Colored People. Known by its initials, the
NAACP was founded in 1909 to improve the social, economic, and political condition of African
Americans. A separate division for litigation, called the Legal Defense Fund (LDF), began work in
1939 and had the primary responsibility for pressing the desegregation drive in courtrooms in the
1940s, 1950s, and 1960s. One prominent African American attorney in the LDF was Thurgood
Marshall, later the first African American justice on the Supreme Court (1967-1991).

The assault on racia segregation reached a climax in the landmark decision of May 17,
1954: Brown v. Board of Education of Topeka.4” "Does segregation of children in public schools
solely on the basis of race, even though the physical facilities and other “tangible' factors may be
equal, deprive the children of the minority group of equal educational opportunities?' asked Chief
Justice Earl Warren (1953-1969). "We believe that it does.... In the field of public education," he con-
cluded, "the doctrine of “separate but equal’ has no place. Separate educational facilities are inherent-
ly unequal." Plessy was overruled.

Putting Brown to Work: The Law and Politics of Integration

The Court had made its decision. What was to happen? Rather than order an immediate end to seg-
regation, the justices announced that integration was to proceed "with all deliberate speed."48 In most
places "deliberate speed” proved to be aturtle's pace. A decade after the Court's historic pronounce-

48grith v. Allwright, 321 U.S. 649 (1944).
47347 U.S. 483 (1954).
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TABLE 3.2

Chronology of Major Civil Rights Decisions, Laws, and Amendments

The drive for political equality for all Americans has been a long process and remains
incomplete. Important in achieving equality thus far are congressional statutes and
Supreme Court decisions since the Civil War.

1865

Thirteenth Amendment abolishes slavery and "involuntary servitude."

1868

Fourteenth Amendment prohibits state action denying any person "the equal protection of the
laws."

1870

Fifteenth Amendment removes race as a qualification for voting.

1875

Civil Rights Act bans racial discrimination in places of public accommodation.

1883

Civil Rights Cases hold 1875 statute unconstitutional.

1896

Plessy v. Ferguson upholds constitutionality of state law requiring racial segregation on trainsin
"separate but equal” facilities.

1920

Nineteenth Amendment extends franchise to women.

1954

Brown v. Board of Education declares unconstitutional racially segregated public schools;
Plessy v. Ferguson reversed.

1957

Congress establishes the Civil Rights Commission.

1963

Congress passes the Equal Pay Act.

1964

Congress passes the Civil Rights Act: Title Il outlaws racial discrimination in places of public
accommodation; Title IV allows the justice Department to sue school districts on
behalf of African American students seeking integrated education; Title VI bans racial
discrimination in federally funded programs; Title VIl prohibits most forms of dis-
crimination (as on the basis of race or gender) in employment and creates the Equal
Employment Opportunity Commission. Twenty-fourth Amendment eliminates poll
taxes in federal elections.

1965

Congress passes the Voting Rights Act. President Johnson bans racial discrimination by federal
contractors.

1968

Civil RightsAct's Title VIII prohibits most forms of discrimination in sale or rental of housing.

1971

Twenty-sixth Amendment lowers national voting age to 18.

1972

Congress submits Equal Rights Amendment to states for ratification.

1978

Regents v. Bakke invalidates a medical school admissions program that reserved a specific num-
ber of seats for minority applicants.

1979

Seelworkers v. Weber upholds legality of avoluntary affirmative-action plan for industrial
apprenticeships that gives preference to African American workers over white workers
with greater seniority.

1982

Ratification of Equal Rights Amendment fails. Congress extends and amends Voting Rights Act.
Title IX of Educational Amendments bars sex discrimination in "any education pro-
gram or activity receiving Federal financia assistance.”

1989

Richmond v. J. A. Croson Co. invalidates a municipally mandated 30 percent set-aside quota for
racial minorities.

1990

Congress enacts the National Hate Crimes Statistics Act which requires the justice Department
to gather data on crimes motivated by prejudice about race, religion, ethnicity, or sex-
ual orientation. The Americans with Disabilities Act becomes law.

1991

Congress enacts a civil rights bill designed to modify several 1989 Supreme Court decisions
that had made on-the-job discrimination more difficult to prove and which had made
affirmative-action plans easier to challenge in court.
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ment, less than one percent of the African American children in the states of the old Confederacy were
attending public school with white children. In six border states and the District of Columbia the fig-
ure was much higher: 52 percent.

Several factors severely hampered quick implementation of Brown, making the 1954 deci-
sion atest case of the Supreme Court's power. First, some federal judges in the South were themselves
opposed to integration. They did little to press for Brown's speedy implementation. Second, state leg-
islatures and local school boards usually reflected strong white opposition to Brown's enforcement.
Third, fear of hostile reaction by the local white community discouraged litigation. It was economi-
cally and physically risky for parents of African American children to sue local officials. Fourth, the
Court received littleinitial support from Congress, the White House, and a large part of the organized
legal community.

Significant enforcement of Brown and the lowering of other racial barriers did not come
until civil rights activists like Martin Luther King, Jr., riveted the nation's attention on injustices that
persisted and called for action. Congress then enacted two important pieces of legislation: the Civil
Rights Act of 1964 and the Elementary and Secondary Education Act of 1965. The importance of
thefirst for Brown camein Title VI: Every federal agency that funded local programs through grants,
loans, or contracts was required to press for an end to racial discrimination. The 1965 school aid act
was the first massive federal appropriation for local school systems. But to keep the money, school
systems had to move swiftly on integration. The 1964 act was the hook, and the 1965 act was the bait.
Ironically, public schools in the South are now among the most integrated in the nation, whereas
schools in the Northeast are among the most segregated.

The Continuing Effects of Brown

Supreme Court decisions on school integration since 1971 have come largely from states outside the
South. Nonsouthern school systems had segregated schools, but rarely had they been recently segre-
gated by law. The racial composition of these schools reflected decades of residential segregation that
had resulted from economic inequities and private discrimination. This kind of "unofficial" segrega-
tion was called de facto segregation. But in a pair of decisions from Ohio,4° the Supreme Court
decided that "racially identifiable schools" in any district probably resulted from school board poli-
cy. What many had thought to be de facto segregation was now considered de jure segregation:
racial separation caused by government policy. Loca officials now have the affirmative duty, of
redrawing attendance zones and busing pupils from one part of town to another.

Large metropolitan areas present a special problem. Typically, a city will have a single
school district where racial minorities are already a majority or well on their way to becoming a
majority of the school population. Around the city are heavily white suburban school districts.
Segregation is commonly between districts, not merely within asingle district. In a Michigan case,>0
the Court (by a vote of 5 to 4) rejected a metropolitan integration plan involving busing among more
than 50 school districts spread over the city of Detroit and three suburban counties. Only when there

48Brown v. Board of Education of Topeka (1), 349 U.SU.S.. 294 (1955).
49Columbus Board of Education v. Penick, 443 U.S. 449 (1979); Dayton Board of Education v. Brinkman, 443 U.S. 526 (1979).
SOilliken v. Bradley, 418 U.S. 717 (1974).
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is evidence that school boards have caused the segregation between districts will the Court find
a constitutional violation.

Busing itself remains controversial. Many parents, African American and white alike,
object to having their children transported farther than seems necessary. Many prefer neighbor-
hood schools. Aside from achieving integration, scholars disagree on the effects of busing and
similar measures on the school children involved, debating whether integration improves the edu-
cational performance of African American students. Although integrated schools often mean that
African American parents lose control over schools in African American neighborhoods, inte-
grated education probably prepares all students better for living in a racially diverse society.
Moreover, many believe that "green follows white"--that the presence of white students assures
more generous economic support of a school by local officials. Nonetheless, the Supreme Court
has now taken the position that once a school district has eliminated segregation, the district may
cease to be under a constitutional obligation to continue the policies that produced the integrat-
ed system, even if "re-segregation” might result.5!

Whatever the progress with school integration, social segregation remains a fact in
many areas of the nation. Even though the Civil Rights Acts of 1964 and 1968, respectively, pro-
hibit racial discrimination in employment and the sale or rental of housing (as do the lawsin most
states and hundreds of municipalities), African Americans remain the most segregated minority
group, the group most isolated from whites.

Affirmative Action

Many people believe that ending discrimination is not enough. Positive steps called affir mative
action are also needed to overcome the residual effects of generations of racial bias. Others
oppose affirmative action if it involves preferential treatment for minorities. They argue that jobs
and university scholarships, for example, arefinite. To give to one meansto withhold from some-
one else. The nonminority applicant who loses out because of race has been hurt just as much as
a minority applicant in earlier years who was kept out because of race. One side says that two
wrongs make right; the other side answers that they do not.

If anational consensus has developed against racial discrimination in its old forms, no
firm consensus exists on affirmative action. Even the Supreme Court has been divided, as
Regents of the University of California v. Bakke2 illustrates. In this landmark affirmative action
case, the Supreme Court invalidated the use of aracial quota for medical school admissions at
the Davis campus of the University of California but said that race could still be taken into
account. Admissions officers may use race as one of several criteriain evaluating the record of
an applicant but may not admit or exclude solely on the basis of race. In an important 1996 deci-
sion that the Supreme Court declined to review, afederal appellate court ruled that race could not
be used as a consideration in public college admissions. Though the case did not set national
policy, the decision suggested that the breadth of affirmative action laws has restricted since the

S1Freeman v. Pitts, 60 U.S.L.W. 4286 (1992).
52438 U.S. 265 (1978).
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Bakke decision.53 In other cases, the Court has allowed governments and private businesses wide | at-
itude in personnel decisions. Title VIl of the Civil Rights Act of 1964 bans job discrimination on the
basis of "race, color, religion, sex, or national origin." Even with such sweeping language, the Court
has reasoned that a law intended to end discrimination against racial minorities and women should
not be used to prohibit programs designed to help those groups.>4

What, then, are the limits under the law to affirmative action? There is no clear answer to
this question. Generally, policies by an employer to overcome the effects of its own past discrimina
tion are permissible; indeed, they may be required. Even some policies by an employer to aleviate
general "societal discrimination” for which the employer is not responsible are permissible. Policies
that look like "quotas’ have the best chance of being struck down.5s

Voting Rights

Two centuries ago most Americans were denied the right to vote. The Constitution left voting quali-
fications to the states, with the result that women, African Americans, and some white adult males
were left out. Since the 1820s the national trend has been to chip away at these restrictions so that
today almost all adult citizens in the United States have the right to vote.

Aslate as 1964, however, African Americansin particular were systemically denied the right
to vote in most parts of the South. The response to this situation was the Voting Rights Act of
1965, the most important voting legislation ever enacted by Congress. Besides removing many bar-
riers to voting, the act requires that any change in a "standard, practice, or procedure with respect to
voting" in certain parts of the United States (most of them being in the South) can take effect only
after being cleared by the attorney general of the United States or by the United States District Court
for the District of Columbia. The Supreme Court has interpreted "standard, practice, or procedure” to
include any changein alocal€'s electoral system. This advance clearance requirement is satisfied only
if the proposed change has neither the purpose nor the effect of "denying or abridging the right to vote
on account of race or color.” This means that African American voting power can in no way be weak-
ened or diluted by any change in local election practices.

Congress made an important change in the law in 1982, banning existing electoral arrange-
ments anywhere in the United States with aracially discriminatory effect. Conceivably, this addition
to the law may produce a realignment of political power in any section of the country where African
Americans and Latinos amount at least to a sizable minority of the population and where local polit-
ical practices dilute the political influence of these minorities. More recently, the Court ruled in 1993
that reapportionment schemes may violate the Equal Protection Clause if they are drawn based sole-
ly on race, even when the intent is to increase racial minority representation.sé

S3Hopwood v. State of Texas, 78 F3d 932 (Fifth Circuit, 1996).

SAror example, see United Steelworkers of America v. Weber, 443 U.S. 193 (1979) and Johnson v. Transportation Agency, 480 U.S. 616
(1987).

S5Richmond v. JA. Croson Co., 488 U.S. 469 (1989).

S6shaw v. Reno, 509 U.S. 630 (1993).
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The Voting Rights Act has had a far-reaching impact. African Americans in the south-
ern states now vote at a rate approximating that for whites. In the 2000 election for the U.S.
House of Representatives, voters nationally chose 38 African American and 19 Latino members,
a number that amounts to about 13 percent of the chamber. There are currently no African
Americans or Latinos serving in the U.S. Senate.

Sexual Equality

Because the political system has been the battleground for so many years in the fight for racial
equality, it is easy to suppose that sexual equality has occupied the attention of Congress and the
courts for just as long. It has not. Making the nation free of discrimination based on gender has
been a national priority for less than four decades.

The Legacy

Until recently the legal status of women in the United States was one of substantial inequality.
Legally awife had no existence apart from her husband. Without his consent, she could make no
contracts binding either of them. In response to such attitudes, the first convention on women's
rights was held in 1848 at Seneca Falls, New York. Change in attitudes came slowly. Even the
Fourteenth Amendment spoke of "male inhabitants." The Nineteenth Amendment, extending the
franchise to women, was not ratified until 1920 after a long and turbulent suffrage movement.
Not until 1971 did the Supreme Court first invalidate a law because it discriminated against
women.57 As late as 1973 there were 900 sex-based federal laws still on the books.

Gender to the Forefront

Attacks on racial discrimination during the 1950s hel ped to turn attention to laws that penalized
women because they were women. Sex discrimination became a political issue few politicians
could ignore after publication of books like Betty Friedan's Feminine Mystique in 1963 and Kate
Millett's Sexual Politics in 1971 and after formation of the National Organization for Women
(NOW) in 1966. At about the same time the femal e half of the postwar "baby boom" entered col-
lege, graduate schools, and the work force. There were more women than ever before at an age
and place in their lives and careers for whom questions of gender discrimination were very
important.

Responding to inequities that had become obvious, Congress passed the Equal Pay Act
in 1963, which commanded "equal pay for equal work." Title VII of the 1964 Civil Rights Act
outlawed sexual (as well as racial) bias in employment and promotion practices. Title IX of the
1972 Educational Amendments banned sex discrimination in education programs and activities
at colleges receiving federal financial aid. (Title IX remains contentious because of its applica-
bility to how universities allocate dollars between male and female athletic teams.)

Asaresult of changes in both laws and attitudes, sex-based retirement plans, for exam-
ple, may no longer require women to make higher contributions or to receive lower monthly ben-

57Reed v. Reed, 404 U.S. 71 (1971).
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efits than men just because women as a group live longer than men as a group.58 States may no longer
operate single-sex schools of nursing (and probably any other kind), even if coeducational public
nursing schools also exist.>® In the workplace, not only has sexual harassment been judged to be a
violation of Title VI, but the Supreme Court holds employers responsible under the law for not tak-
ing steps to prevent it.60 Despite such remedies, sexual harassment continues to be a problem in many
settings, as the reaction to Anita Hill's accusations against Supreme Court nominee Clarence Thomas
in 1991 revealed (see Chapter 11).

Many people believe that real economic equality between the sexes will not be achieved
without compar able worth (equal pay for jobs of equal value), a policy not required by federal
law. Otherwise, they say, full-time female workers will continue to earn on average no more than
about two-thirds the pay of full-time male workers.

Other Americans and Civil Rights

Discrimination against women and African Americans has occupied a prominent place on the public
agenda in recent years, but discrimination has claimed other victims as well. American Indians,
Latinos, immigrants, and Americans with disabilities have all demanded, with varying degrees of suc-
cess, that public officials take steps to remedy years of neglect and unequal treatment. (Sexual orien-
tation has also been the basis for discrimination by governments, businesses, and individuals, and has
been discussed as an aspect of privacy earlier in this chapter.)

American Indians

From an estimated sixteenth-century population of perhaps two million or mores! (no one knows for
sure), American Indians (also called Native Americans) numbered barely a half million in 1900 as
war, disease, and systematic slaughter took their toll. Today, there are nearly 2.5 million, just lessthan
one percent of the total U.S. population. As a group, American Indians suffer disproportionately high
rates of sickness, poverty, illiteracy, and unemployment. Not until 1924 did Congress recognize them
as citizens.

Many American Indians have understandably resisted assimilation into the rest of the popu-
lation, insisting instead on preserving their culture and heritage. Approximately half live on 275 semi-
autonomous reservations and, in Alaska, in 223 native villages under the supervision of the Bureau
of Indian Affairs in the Department of the Interior. The Indian Self-Determination and Education
Assistance Act of 1975 granted American Indians greater control over their own affairs, and the
Indian Bill of Rights of 1968 gave American Indians living on reservations protections similar to
those found in the Constitution.

Recent policy reflects resurgent ethnic pride and new political awareness asserted by activist
groups such as the National Indian Youth Council and the American Indian Movement. Not only have
such groups protested inadequate national assistance and the plight of the reservation population, but

58| os Angeles v. Manhart, 435 U.S. 702 (1978); Arizona v. Norris, 463 U.S. 1073 (1983).
SO\iississippi University for Women v. Hogan, 458 U.S. 718 (1982).
60Mentor Savi ngs Bank v. Vinson, 477 U.S. 57 (1986).



26

Q@

http://www.aclu.org

The American Civil
Liberties Unionisa
nonprofit and non-
partisan organiza-
tion that fights vig-
orous court battles
to defend the civil
rights and liberties
guaranteed by the
Congtitution. To
find out more about
the organization and
the issues they are
currently address-
ing, visit the above
web site.

Chapter Three Civil Liberties and Civil Rights

they have also attempted, with some success, to recover through litigation ancient tribal fishing
and land rights, sometimes worth millions of dollars. Over the last two decades, severa
American Indian tribes have been granted state authorization to operate gaming facilities on
reservation land, providing an important source of revenue for their communities.

Latinos

Numbering more than 35 million, making up about 12.5 percent of the population, Latinos are
the nation's fastest-growing minority. In the 2000 census, the number of Americans identifying
themselves as Latino was larger than the number identifying themselves as African American. A
magjority originally came from Mexico; most of the others came from Puerto Rico, South
America, and parts of Central America. Mexican-Americans reside mainly in the Southwest,
Cuban-Americans in Florida, and Puerto Ricans in the Northeast.For decades, Latinos have
encountered the same discriminations in voting, education, housing, and employment that have
confronted African Americans, compounded by a language barrier. Amendments to the Voting
Rights Act of 1965 require ballots to be printed in Spanish as well asin English in areas where
Spanish-speaking people number more than 5 percent of the population. (Partly as a result,
between 1972 and 1996 L atino voter registration jumped 52 percent nationwide, yet Latinos are
still less likely than African Americans and whites to register to vote.) Moreover, Title VI of the
Civil RightsAct of 1964 requires public schoolsto provide bilingual instruction to students defi-
cient in English. Both education and political participation are important to any group seeking to
maintain ethnic identity in a diverse culture. Policies to lower language barriers have sparked a
backlash among those who see non-English-speaking (especially Spanish-speaking) persons as
athreat to an American cultural identity.

Immigrants

The Statue of Liberty signifies that Americais aland of immigrants, but some have been more
welcome than others. Until 1921 entry into the United States was virtually unlimited, but in that
year Congress established the first of a series of ceilings on immigration that discriminated
against persons from Eastern Europe and Asia, a bias not eliminated until 1965. Today the law
setsaceiling of 675,000, including those admitted because of job skills and family relationships.
Exceptions to the ceiling for refugees and others means that the total annually admitted easily
exceeds 800,000.

Thousands more--no one knows the exact number--successfully enter the country ille-
gally, putting pressure on public services and, many people believe, taking jobs from citizens and
otherslegally present. In response, Congress passed the Immigration Reform and Control Act in
1986. Among other things, the law requires employersto verify the American citizenship or legal
status of al job applicants and provides stiff penalties for employers who hireillegal aiens. The
1986 law has had an unintended consequence: discrimination against persons of Latino or Asian
descent. A study by the General Accounting Office (an investigatory agency of Congress) found

6lyistorical Atlas of the United Sates (Washington, D.C.: National Geographic Society, 1988), p. 34.
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that onein five of the 4.6 million employers surveyed admitted that the law encouraged them to dis-
criminate against job applicants who were "foreign-appearing” or "foreign-sounding."62

Disabled Americans

The nation's largest minority group consists of the more than 43 million Americans with a physical
or mental disability. Long victims of bias in both the public and private sectors, disabled Americans
were not covered by the Civil Rights Act of 1964, the most comprehensive anti-discrimination legis-
lation ever enacted by Congress.

In 1990 Congress passed the Americans with Disabilities Act, which bans discrimination in
employment (in businesses with more than 15 employees) and in places of public accommodation
(including not only restaurants and hotels but establishments as varied as physicians' offices, zoos,
sports arenas, and dry cleaners). Called abill of rights for disabled Americans, the law also stipulates
that newly manufactured buses and railroad cars be accessible to personsin wheelchairs and that tele-
phone companies provide service for those with hearing and speech impairments. The law's defini-
tion of Americans with disabilities goes beyond those who rely on wheelchairs or who have difficul-
ty seeing or hearing. It includes people with mental disorders and those with AIDS (Acquired
Immune Deficiency Syndrome) and HIV (the virus that causes AIDS), but not those who use illegal
drugs or who abuse legal drugs such as alcohol. Though in 2001, the Supreme Court ruled that the
Americans with Disabilities Act required the PGA to allow disabled persons to use golf carts during
the PGA tour, the Act suffered a major setback when the Court held that state employees could not
sue states for failing to comply with the Act.63

Liberties and Rights in the Constitutional Framework

Civil rights and liberties, the subjects of this chapter, are part of the framework of American consti-
tutional government. Freedoms of political and religious expression, limits on the police, protection
of privacy--all examples of civil liberties-are not only essential components of the political process
but help to define the quality of life Americans enjoy. Civil rights in turn are inspired by the bold
assertion of the Declaration of Independence that "all men are created equal." Against alegacy of tol-
eration of inequality, much of what government and private citizens have done in recent decades has
been driven by an intoleration of inequality. Through application of constitutional provisions, laws,
and policies, many people have tried to make the Declaration's words a reality, for women as well as
men, for African Americans as well as whites. Their efforts employ the tools of politics and the major
institutions of government, described in the chapters that follow.

62pa| M. Barrett, "Immigration Law Found to Promote Bias by Employers,” Wall Street Journal, March 30, 1990, p. A18.
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SUMMARY

1. Civil liberties are freedoms, protected by law, to act or not to act and to be free
from unwarranted governmental intrusion in one's life. Civil rights encompass
participation in society on an equal footing with others.

2. Initially the Bill of Rightsrestrained only the national government, but, using the
Fourteenth Amendment, the Supreme Court has applied most of the protections
of the Bill of Rights to the states.

3. Free expression is necessary to the democratic political process. Only in rare
instances today will the Court approve restrictions on the content of what a per-
son says.

4. The free exercise and establishment clauses have two main objectives: separa-
tion of church and state and toleration of different religious faiths.

5. Other parts of the Bill of Rights guard liberty by placing limits on what officials
may do in the process of fighting crime.

6. By interpretation, the Constitution includes a right of privacy, protecting basic
decisions about procreation from undue interference by government. Abortion
continues to be a divisive national issue.

7. Only since the landmark case of Brown v. Board of Education of Topekain 1954
has the nation made significant progress toward removing discrimination on the
basis of race from American life. The Voting Rights Act of 1965 has enabled
African Americans especially to participate more equally in the political
process.

8. Most discriminations based on sex are generally forbidden by statute and by the
Supreme Court's interpretation of the Fourteenth Amendment.

9. American Indians, Latinos, immigrants, and Americans with disabilities are
other groups who face discrimination and present special needs.

63pca TOUR, Inc. v. Martin, 532 U.SU.S.. __ (2001) and Board of Trustees of Univ. of Ala. V. Garrett, 531 U.S. 356 (2001).
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